
Page 1 of 10 
 

Assam Schedule VII Form No 132  

                                               Form no. (J) 2  

                               Heading of Judgment in original suit  

                District : Dhubri                                  

                

               IN THE COURT OF MUNSIFF, BILASIPARA, DHUBRI.     

               Present :-  Mrs. Mridusmita Hazarika, AJS  

                               Munsiff, Bilasipara               

                               Wednesday, the 10th day of July, 2019.   

                               

                                    Title Suit No :- 15/2010 

1.   Mustt. Samiya Bibi  
D/O-Lt. Abdul Sabahan 
Vill-Surjyakhata W/No.2 
P.O. & P.S.- Bilasipara, Dist- Dhubri (Assam)  

                                         ………………….Plaintiff.  

          Versus  

  

1. Nazrul Hoque 
2. Giasuddin 
3. Nasir Uddin 
4. Rokeya Bewa 
5. Somiran Bibi 

All sons & daughter of Lt. Abdul Sobhan 
Vill-Surjyakhata W/No.2 

P.O. & P.S.- Bilasipara, Dist- Dhubri (Assam)                                                        

…………………..Defendants.  

1. Md. Selim Sk. S/O-Md. Moksed Ali Sk.  
2. Felani Bewa W/O-Lt. Abdul Hamid.  
3. Firdus S/O-Lt. Abdul Hamid.  
4. Dilbar Sk. S/O-Mozammel Haque.  
5. Jhantu Sk. S/O-Lt. Budu Sk. 
6. Mominul Haque S/O-Lt. Tokrai Sk.  
7. Mantu Sk. S/O-Lt. Abed Ali Sk.  
8. Sahera Bibi W/O-Bhuttu Sk.  
9. Rakibul Islam S/O-Jalil Sk.  
10. Ismail Haque S/O-Lt. Fomir Uddin Sk. 
11. Sokila Khatun W/O-Abdus Sobur 
12. Ali Hussain S/O-Lt. Nijam Uddin 

 
   All are residents of Vill-Surjyakhata W/No.2 

P.O. & P.S.- Bilasipara, Dist- Dhubri (Assam) 
                      ………Prof. defendants. 
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This suit/ case coming on for final hearing on 11.6.2019, 12.6.2019, 

29.6.2019  in presence of:  

           Advocate for the plaintiff: Mr. Hasanur Rahman Mollah.     

           Advocate for the defendant: Mr.  Makhan Ch. Nath 

And having stood for consideration to this day, the court has delivered the 

following Judgment.  

        

                                              J U D G M E N T 

           (Suit for declaration and permanent injunction valued at Rs.100/-) 

     Plaintiff’s case in brief: 

1. Plaintiff’s case in brief as revealed from the plaint is that predecessor of 

plaintiff and defendants, namely Abdul Sobhan was the absolute owner of 

total land measuring 8B-1K-13Ls. covered by different dag and patta situated 

under the Bilasipara Revenue Circle (hereinafter to be referred as Schedule-

A land). After death of Abdul Sobhan, the plaintiffs and the defendants being 

his legal heirs inherited the said land. As per Mahammadan Law the plaintiff 

and defendant No.4 & 5 being the daughters would get more or less 1B-

3/4Ls. and the defendant No.1, 2 & 3 being sons would get more or less 2B-

6/8Ls. out of the schedule-A land. But before formal partition of the 

schedule-A land, the defendants jointly sold out the entire land covered by 

dag No.277 of khatiyan No.3 and dag No.848 of khatiyan No.14 except a 

portion of land measuring more or less 6K which was under possession of 

defendant No.1 (the land which one under possession of defendant No.1 is 

hereinafter to be referred as Schedule-B land). The defendants even had 

already sold out a portion of land measuring 6K out of total land measuring 

4B-1K-16Ls. covered by dag No.826 of patta No.70 to prof. defendant No.13, 

6 to prof. defendant No.9. The plaintiff who is entitled to her share of land 

measuring more or less 4K-12Ls., has been possessing a plot of land 

measuring 1bighas only covered by dag No.826 of patta No.17 by 

constructing dwelling house(hereinafter to be referred as Schedule-C land). 

But the defendants have been disturbing the peaceful possession of plaintiff 

over her share of land for which the plaintiff filed a case bearing No.130/2005 



Page 3 of 10 
 

U/s.107 of the Cr.P.C. in which the ld. Executive Magistrate, Bilasipara vide 

order dtd.14.3.2008 directed the defendants to execute bond to maintain 

the peace. On 5.8.2009 the defendants asked the plaintiff to receive a lump-

sum amount for vacating the schedule-C land. Thereafter on 25.12.2009 the 

defendants had threatened the plaintiff to evict from the schedule-C land. 

Hence the plaintiff has filed the instant suit for the following reliefs :  

(1) Decree declaring that the plaintiff being co-owner is entitled to one-

ninth(1/9) share of the schedule-A land.  

(2) Decree declaring the right, title and interest of plaintiff over the schedule-

C land.  

(3) Decree declaring that the defendants do not have the right to disturb or 

interfere the peaceful possession of the plaintiff over the schedule-C land.  

(4) Decree for permanent injunction restraining the defendants, their 

successors, agents, servants, relatives etc. from interfering the possession 

of plaintiff over the schedule-C land and dispossessing her from the said 

land.  

(5) Cost of the suit. 

Brief facts of written statement submitted defendant No.1 to 5:  

2. After receiving summon, defendant No.1 to 5 have appeared and contested 

the suit by filing W.S. stating that instant suit is not maintainable, barred by 

law of limitation, undervalued, bad for non-joinder and misjoinder necessary 

parties and there is no cause of action for this suit. Defendants have further 

stated that after death of Abdul Sobahan, the plaintiff and the defendants 

mutually partitioned the land left by their predecessor and the plaintiff as 

well as defendant No.4 & 5 willingly took land measuring 1K-10Ls. of land 

as their share. The remaining land fell into the share of defendant No.1, 2 & 

3. It is denied that Abdul Sobahan had owned total land measuring 9B-1K-

13Ls. After partition of the land, the defendants sold out their share to 

respective purchasers, which was within the knowledge of plaintiff. The 

plaintiff has been possessing her own share of land measuring 1K-10Ls. 

without any interference of the defendants. The defendants have claimed 

that instant suit is not maintainable and the statements made in the plaint 

are self-contradictory as because the plaintiff has filed this suit only for 

declaration and permanent injunction not for her share. The plaintiff in 

paragraph No.1 of the plaint has stated that she and defendant No.4 & 5 
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are entitled to the share of more or less 1B-3/4Ls. But on the other hand in 

paragraph No.4, the plaintiff has stated that she is entitled to get 1B-3/4Ls. 

of land as her share. The plaintiff has filed this suit by suppressing material 

fact. Hence defendant has prayed to dismiss the suit.        

Brief facts of written statement submitted prof. defendant No.2, 3, 

5, 6 & 7:  

3. The answering prof. defendants in their W.S. have stated that they and the 

plaintiff are the sons and daughters of one Abdul Sobahan. After death of 

Abdul Sobahan they divided the land left by their predecessor by way of 

mutual understanding. The plaintiff and defendant No.4 & 5 being the 

daughters of Abdul Sobahan willingly took 1K-10Ls. of land as their shares 

leaving the remaining land for defendant No.1, 2 & 3. The prof. defendants 

purchased their land from the respective shares of defendant No.1, 2 & 3. 

The plaintiff never raised any objection at the time of delivery of possession 

and executing the regd. sale deed. Even when the names of prof. defendants 

were recorded in the revenue record, the plaintiff did not raise any objection. 

It is further stated that the plaintiff has instituted this suit by supressing 

material facts, with a view to grab the land of the defendants. It is further 

stated that there is no cause of action for this suit and hence the prof. 

defendants have prayed to dismiss the suit.    

Brief facts of written statement submitted prof defendant No.11:  

4. Prof. defendant No.11 has submitted the W.S. stating that suit is bad for 

non-joinder of necessary parties, not maintainable and there is not cause of 

action for this suit. It is stated that prof. defendant No.11 purchased a plot 

of land measuring 2K-10Ls. covered by dag No.277 of khatiyan No.3 from 

the defendant No.1 & 3 in the year 2002 by executing the regd. sale deed 

No.635 with the knowledge and consent of plaintiff. After purchase, the land 

was recorded in the name of prof. defendant No.11 and accordingly she has 

been possessing the same by constructing dwelling house. It is further 

stated that prof. defendant No.11 is unnecessarily made as a party in this 

suit.    

5. During trial, plaintiff has adduced evidence of three witnesses including one 

official witness and also exhibited several documents. The witnesses have 

been cross-examined by the defence and thereafter discharged. On the 

other hand, defendants have also examined three witnesses but failed to 
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produce DW 2 and DW 3 for cross-examination. Hence DW 1 only has been 

cross-examined and thereafter discharged.  

6. I have gone through the evidence on record and heard the argument 

advanced by the learned counsels appearing for both the parties.  

7. Upon perusal of pleadings, my learned predecessor has framed the following 

issues for proper adjudication of this suit: 

                                         ISSUES 

Issue no 1. Whether the instant suit is maintainable in law and facts? 

Issue no 2: Whether there is cause of action for the suit? 

Issue No.3: Whether the suit is barred by law of limitation? 

Issue No.4: Whether the suit is undervalued? 

Issue no 5. Whether the suit is bad for non-joinder of necessary parties? 

Issue no.6: Whether the plaintiff is entitled to 1/9 share of total schedule-A 

land?  

Issue no 7. Whether the plaintiff has the right, title and interest over 

schedule-C land?  

Issue no. 8. Whether the plaintiff is entitled to reliefs as prayed for? 

 

           DISCUSSION DECISION AND REASONS THEREOF 

8. Now, let me try to decide the issues framed in this suit, on the basis of 

evidence on record.  

Issue no 1: Whether the suit is maintainable in law and facts? 

9. This issue relates to maintainability of the instant suit. In this regard, the 

contesting defendants in their respective WS have stated that instant suit is 

not maintainable. But the defendants have not specifically mentioned as to 

why and how the suit is not maintainable. In absence of any specific 

averment regarding maintainability of the suit, I am of the considered 

opinion that instant suit is maintainable. 

Decision: Suit is maintainable. 

Issue no 2. Whether there is cause of action for the suit? 

10. Cause of action refers to bundle of facts, which are asserted by one party 

and denied by other. In simple word, cause of action means those facts 

which give rise to adjudication between two parties. In this suit, the plaintiff 

has asserted that her father was the absolute owner of the schedule-"A" 

land and after his death, the land acquired by him was inherited by his legal 
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heirs i.e. the plaintiff and defendant. But the defendants without formal 

partition jointly sold out some portion of schedule-"A" land to the respective 

purchasers. The plaintiff has been possessing a plot of land measuring 1 

bigha only covered by dag No.826 of patta No.17 out of the schedule A land, 

though she is entitled to get more or less 12K-7Ls. But the defendants have 

been disturbing the peaceful possession of the plaintiff over her share of 

land. On 5.8.2009 and 25.12.2009 the defendants had threatened the 

plaintiff to dispossess her from her land. On the other hand, defendants in 

their WS have denied the claim of plaintiff stating that already land left by 

their father have been amicably partitioned amongst his legal heirs and 

accordingly plaintiff has been possessing her share. Thus the counter 

averments made in the pleadings of both the parties clearly show that bundle 

of facts have arisen between the parties in respect of the schedule-"A" land 

which is required to be adjudicated.    

11. Accordingly, I have arrived at the considered opinion that there is cause of 

action for this suit. 

Decision:  There is cause of action for this suit. 

Issue no 3: Whether the suit is barred by law of limitation?  

12. The defendants and the pro-forma defendants have claimed that the suit is 

barred by law of limitation. The defendants have though taken the plea that 

the suit is barred by law of limitation but they have failed to show as to how 

the suit is barred. The defendants in their WS have not elaborated the reason 

for which the suit has become barred by law of limitation. In absence any 

explanation as stated above, it cannot be held that the suit is barred by law 

of limitation. Accordingly it is held that the suit is not barred by law of 

limitation. 

Decision: suit is not barred by law of limitation. 

Issue no 4: Whether the suit is undervalued? 

13. In the WS, it is pleaded that suit is undervalued. Perusal of plaint reveals 

that plaintiff has instituted this suit for declaration and permanent injunction 

which has been valued at Rs.100/. It appears that except the mere averment 

in the WS, the defendants have not brought anything on record to prove the 

fact that the suit is undervalued. Even the defendants have not made a 

single whisper about the proper value of this suit. Considering the same, I 

have arrived at the opinion that suit is not undervalued. 
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Decision: Suit is not undervalued.  

Issue no 5: Whether the suit is bad for non-joinder of necessary 

parties?  

14. Necessary party is a party in absence of whom the suit cannot be adjudicated 

properly and no effective decree can be passed. This is a suit for declaration 

of right, title interest over schedule C land and for partition of schedule A 

land which comprises of total 8 bighas 1 katha 13 lechas of land. The 

evidence on record reveals that all the pattadars of Exhibit 1 such as Saidur 

Rahman, Sohidur, Kohinur, Safia Khatoon, Siddiqa etc., pertaining to 

schedule C land, over which the plaintiff has claimed right, title,  have not 

been made parties in this suit although their presence is very much 

important to adjudicate the matter in dispute effectively. In absence of those 

pattadars, if the decree is passed, their rights will be affected.  

15. Thus from the above, it is found that the plaintiff’s suit is bad for non-joinder 

of all the pattadars of Schedule C land whose presence is found to be 

necessary in this suit. Accordingly it is held that plaintiff’s suit is bad for non-

joinder of necessary parties.  

Decision: Suit is bad for non-joinder of necessary parties.  

Issue no.6: Whether the plaintiff is entitled to 1/9th share of total 

schedule-A land?  

16. As already stated above, schedule A land comprises of total land measuring 

8 bighas 1 katha 13 lechas and admittedly there is only 1 ½ bighas of land 

left out of the total land. It is further admitted that the remaining portions 

of land had already been sold out. Thus the plaintiff cannot have the 1/9th 

share from the schedule A land as most of the lands out of schedule A land 

had been admittedly sold out 

17. Further, the record reveals that the land left by Abdul Sobahan had already 

been divided amongst his legal heirs i.e. the plaintiff and the defendants by 

mutual settlement. The PW1 in her cross examination has admitted that the 

land was partitioned orally. The plaintiff in her cross examination has further 

admitted that most of the lands, out of the schedule A land was sold out in 

the year 2000. Thus it is apparent that the plaintiff had knowledge about 

sale of the land out of the schedule A land. But there is nothing in the record 

to prove that the plaintiff ever raised objection to such sale of land which 

admittedly took place in the year 2000. The silence maintained by the 
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plaintiff regarding sale of the lands and the admission of PW 1, clearly proves 

that the land left by the Abdul Sobahan was orally divided amongst his legal 

heirs. As there has been already division of the land left by Abdul Sobahan, 

the plaintiff now cannot claim her share out of the schedule A land.  

18. Accordingly, in view of the above, it is held that plaintiff cannot have the 

share to the extent of 1/9th out of schedule A land.  

Decision: Plaintiff is not entitled to 1/9th  share of total schedule-A 

land. 

Issue no 7. Whether the plaintiff has the right, title and interest 

over schedule-C land?  

19. At first, let me state what has been shown in the schedule C of the plaint. 

As per plaint, schedule C is comprised of land measuring more or less 4 

Katha 12 lechas covered by dag no 826 of patta no 70, situated at vill: 

Surjyakhata part III under the Bilasipara revenue circle. It is clear from the 

schedule C of the plaint that the plaintiff has not specifically given the 

measurement of land upon which she has claimed right, title and interest. 

However, during cross-examination PW 1 has stated that there is 1 Katha 5 

Lechas of land under the dag no 826. It is apparent that description of land 

stated by PW 1 in her evidence and the land stated in the schedule C of the 

plaint are not similar for which the exact measurement of land possessed by 

plaintiff cannot be ascertained. There is also no documentary evidence on 

record to show the exact share of land claimed by the plaintiff. Thus due to 

the vague statement of plaintiff or PW 1 regarding the exact land covered 

by dag no 826, the right, title of plaintiff over the schedule C land cannot be 

declared in her favour. Even if, the decree is granted, same would not be 

executed for the said reason. As such, I am of the considered opinion that 

plaintiff does not have the right title and interest over the schedule C land.  

Decision: The plaintiff does not have the right, title and interest 

over schedule-C land. 

Issue no 8: Whether the plaintiff is entitled to the reliefs as prayed 

for?  

20. In this suit, the plaintiff has prayed for declaration of right, title, interest, 

partition and permanent injunction. However, in view of the decisions in the 

foregoing issues, more particularly in issue no 5, 6 and 7, I have arrived at 
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the considered opinion that the plaintiff is not entitled to the reliefs as prayed 

for. 

Decision: Plaintiff is not entitled to the reliefs as prayed for. 

                                                        ORDER 

21. In view of the above discussions, plaintiff’s suit is dismissed on contest with 

cost.  

22. It is held that plaintiff is not entitled to the reliefs as prayed for.  

23. Prepare the decree accordingly. 

24. Given under the hand and seal of this court on this 10th day of July, 2019 at 

Bilasipara, Dhubri.  

                                          

                                                       

                                                   (Smt. Mridusmita Hazarika) 

                                                                            Munsiff, Bilasipara 

                                                                                      Dhubri.  

 

APPENDIX 

1 Plaintiff’s witnesses:  

PW1: Samiya Bibi 

PW2: Kohinoor Hoque  

PW3: Sahar Ali Sk. (official)   

2 Exhibits of plaintiff: 

Exhibit 1: Certified copy of draft jamabandi of patta No.17, dag No.826.   

Exhibit 2: Certified copy of Rayati Khatiyan No.3, dag No.77 

Exhibit 3: Certified copy of Rayati Khatiyan No.14, dag No.848  

Exhibit 4: Certified copy of order dtd. 14.3.2008 in Misc. Case No.130/2005.    

Exhibit 5: Certified copy of Mutation Order dtd. 5.6.2003.  

Exhibit 6: Original copy of Rayati Khatiyan No.3 

  

3 Defendant’s witnesses:  

DW1: Nazrul Hoque.    

DW2: Rokeya Bewa 
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DW3: Somiran Bibi.  

4 Exhibits of defendant/counter-claimant: 

Exhibit A: The K. M. Patta No.70   

  

                                                                  (Smt. Mridusmita Hazarika) 

                                                                                   Munsiff, Bilasipara 

 

 

 

 

 

 


